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Executive Summary  
 
Prosecuting attorneys enjoy broader discretion in making decisions that influence criminal case 
outcomes than any other actors in the American justice system. They make pivotal decisions 
throughout the life of a case—from determining whether to file charges, to crafting plea offers and 
recommending sentences. That they do so with little public or judicial scrutiny generates questions 
about the justice and fairness of the process. 

There is an extensive body of research on factors that affect prosecutorial decision making.1 
However, this material has several important limitations. First, it focuses overwhelmingly on 
quantitative analyses that identify factors having reliable statistical relationships with case outcomes; 
few studies have applied qualitative methods to explore how and when prosecutors’ interpretation of 
those factors influence the decision making process.2 Second, few studies are comparative. Some rely 
on analyses of outcomes in one jurisdiction.3 Others examine one decision point.4 Still others focus on 
one offense type.5 These studies have found case outcomes to be primarily associated with the strength 
of evidence, the seriousness of offenses, and the culpability of defendants. However, there is scant 
research on contextual factors that may influence prosecutorial decisions, such as prosecutors’ 
characteristics, organizational constraints, and social context (relationships among participants in the 
courtroom workgroup, for example).6 Finally, there has been little research examining the influence of 
prosecutors’ conceptions of justice and fairness—how much, for example, case-level decisions are 
influenced by the system-level pursuit of procedural or distributive justice, or by prosecutors’ concerns 
about the consequences of their decisions for individual victims and defendants.7  

With support from the National Institute of Justice, the Vera Institute of Justice undertook research 
to better understand how prosecutors make decisions throughout the processing of a case. The study 
used data from two moderately large county prosecutors’ offices, selected because of previous working 
relationships with the Vera Institute. The participating counties—identified in the report as Northern 
County and Southern County—are roughly comparable in size and demographics, with just under a 
million residents each and recent increases in their Latino populations. Both offices operate in states 
with determinate sentencing structures (no discretionary parole), mandatory periods of post-release 
supervision, and statutorily defined sentencing guidelines based on seriousness of the conviction 
offense and either prior conviction history or a broad evaluation of risk to the community.8 The 
guidelines are mandatory in Southern County but only advisory in Northern County. 

Vera researchers examined initial case screening and charging decisions, plea offers, sentence 
recommendations, and post-filing dismissals for multiple offense types in each of the two participating 
jurisdictions. At each decision point, they analyzed the impact of legal, quasi-legal, and extra-legal 
factors on case outcomes and examined how prosecutors weighed these factors in their decision 
making. The research was guided by the following questions: 

 
1. How did prosecutors define and apply the concepts of justice and fairness? 
2. What factors were associated with prosecutorial outcomes at each stage? 
3. How did prosecutors interpret and weigh different case-specific factors in making decisions at 

each stage?  
4. How did contextual factors constrain or regulate prosecutorial decision making? 
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County function as office managers, but do not act as intermediaries between unit managers and the 
district attorney. At the time the study was conducted, the district attorney in Southern County had 
been in office for more than two decades and had followed a fairly traditional prosecution model. 
 

Administrative data  
The analyses of actual case outcomes relied on administrative case management data maintained by 
each participating office. The two offices maintained different subsets of case management data, which 
introduced some differences in the types of cases and decision points the study examined (See Figure 
12).  

Analyses of automated case management data in Northern County examined a total of 76,721 
felony and misdemeanor cases involving 110,437 charges screened by the office between January 1, 
2009 and June 16, 2011. Analyses of automated case management data for felony drug cases in 
Southern County examined a total of 4,890 cases involving 12,224 charges screened by the office 
between May 1, 2007 and July 31, 2009. The automated information on felony drug cases in Southern 
County was supplemented by a review of paper case files for a sample of 508 felony person cases and 
658 felony property cases screened by the office between January 1, 2007 and June 30, 2007. 
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Figure 12: Administrative data available for analysis, by participating jurisdiction 

 

Data available for analysis 

Northern 

County 

 

(All felonies and 

misdemeanors) 

Southern County 

Felony 

person and 

property 

crimes 

Felony  

drug  

crimes 

Decision outcomes    

Screening X X X 

Charging X X X 

Dismissal (charge- and case-level) X X X 

Plea offer  X X 

Sentence recommendation  X X 

Final case disposition X X X 

Case characteristics    

Arresting agency X X X 

Prosecuting attorney X X X 

Number of charges X X X 

Types of offenses X X X 

Seriousness of offensesa X X X 

Types and amounts of evidenceb  X  

Codefendants  X  

Reasons for dismissal  X X 

Defendant criminal history  X X 

Pretrial custody status X   

Defendant age X X X 

Defendant race X X X 

Defendant gender X X X 

Victim age X X  

Victim race X X  

Victim gender X X  

Victim-offender relationships  X  
 

a Multiple measures of seriousness 
b Multiple measures of evidence, but no information concerning quality or relevance of evidence 
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Figure 13: Arrest charges in factorial survey vignettes, classified by strength of evidence and 

seriousness of top arrest charge23 

 

Seriousness of top 

arrest charge 

 

Strength of evidence (design level) 

 

Low Medium High 

High-level felony 

Vignette #1 

 

-Burglary 

(Residential) 

-Assault 

 

Vignette #4 

 

-Aggravated assault 

with a deadly 

weapon (a pistol) 

-Carrying concealed   

weapon 

-Assault in the third 

degree (two 

counts)  

Vignette #6 

 

-Burglary 

(commercial) 

-Theft 

-Possession of a 

stolen vehicle 

Low-level felony 

Vignette #2 

 

-Robbery 2 

-Conspiracy 

 

Vignette #5 

 

-Robbery 1 

-Conspiracy 

 

Vignette #7 

 

-Possession of a 

controlled 

substance 

  (heroin) 

 

Vignette #9 

 

-Forgery  

  (four counts) 

-Theft: under $300 

(four counts) 

Misdemeanor 

Vignette # 8 

 

-Failure to move on 

Vignette #3 

 

-Criminal mischief 

-Criminal trespass 

 

Vignette #10 

 

-Possession of a 

stolen credit card 

-Attempted illegal 

use of a credit card 
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Factorial survey 

Vera’s researchers used a factorial survey to examine variation across prosecutors in their decisions 
and decision criteria for a standardized set of hypothetical cases. A factorial survey is one in which the 
characteristics of the questions or the characteristics of the subjects the questions address are 
systematically varied—typically either randomized or structured according to an experimental or 
quasi-experimental design. In this study, prosecutors were asked to make decisions about 10 
hypothetical case vignettes, which represented combinations of levels of offense seriousness by levels 
of the strength of evidence (Figure 13).  

All participants responded to the same 10 vignettes, but each respondent received a packet that was 
unique with respect to the random pairing of base vignettes with race (black vs. white)24 and 10 
criminal history scenarios. For each vignette, prosecutors were asked to rate the strength of evidence 
and seriousness of the defendant’s criminal history and then indicate whether they would accept the 
case, what charges they would file, what their plea offer would be, their reasons for rejecting the case 
or dismissing charges, and whether or not they would recommend incarceration. In Southern County, 
62 prosecutors completed the factorial survey, a response rate of 92 percent. Only 21 prosecutors 
completed the factorial survey in Northern County, a response rate of 15.6 percent. Consequently, the 
analyses incorporated only the responses from Southern County. 
 

General survey  
The general survey solicited prosecutors’ ratings for a total of 76 statements organized in eight 
substantive categories: factors that define professional success for individual prosecutors (15 items); 
factors that define success for the district attorney’s office (19 items); the influence of relationships 
among prosecutors, police, defense attorneys, and judges on decision making (10 items); resource and 
policy constraints (13 items); principles that guide screening decisions (six items); principles that guide 
the development of plea offers (eight items); general goals and functions of the criminal justice system 
(nine items); and training and oversight (16 items).  Responses were received from 81 Northern 
County prosecutors, a 60 percent response rate; responses were received from 65 prosecutors in 
Southern County, a 95 percent response rate. 
 

Prosecutors’ characteristics  
Some limited information about the characteristics of prosecuting attorneys was available for analyses 
of actual cases in Northern County and hypothetical cases in the factorial survey.  The automated case 
management system in Northern County contained information on prosecutor gender, experience, role 
(supervisor or not), type of unit, and caseload. The factorial survey yielded data on the respondent’s 
gender, race, marital status, age, unit assignment, and experience. In addition, the researchers were able 
to link responses to the factorial survey with respondents’ attitudes, objectives, and strategic 
preferences expressed in the general survey. 
  
Interviews and focus groups  
The quantitative data was complemented by a rich array of qualitative data gleaned from two waves of 
focus group discussions and individual interviews. The first wave focused primarily on contextual 
conditions and circumstances that influence decision making: goals of prosecution and guiding 
philosophies; formal and informal policies and practices; relationships with police, defense attorneys, 
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and judges; relationships with colleagues within the prosecutor’s office; resource constraints and the 
need for efficiency; and processes that promote adherence to policy and consistency in decision 
making, such as training, supervision, mentoring, and informal communication. The second wave 
focused primarily on case-specific factors that influence decision making: strength of evidence, 
seriousness of the instant offense, defendant’s criminal history, and special aggravating or mitigating 
circumstances. Researchers conducted a total of 10 focus group sessions and seven individual 
interviews, for which the numbers and roles of participants are listed in Figure 14. These discussions 
helped frame the quantitative identification of case-level factors that influence the exercise of 
prosecutors’ discretion, explain how those factors exert their influence, and identify contextual factors 
that constrain or expand discretion.   
 

Figure 14:  Participants in interviews and focus groups 

 

 Northern County Southern County 

Wave 1   

Interviews 

 District attorney 

 Two deputy DAs 

 Deputy for administration 

 

 District attorney 

 One deputy DA 

Focus groups 

Two groups 

 Five team leaders 

 Five ADAs; various crime 

units 

Three groups 

 Seven team leaders 

 Six ADAs; less than one year 

experience 

 Eight ADAs; 1-10 years 

experience   

Wave 2   

Interviews 

(none)  District attorney 

 One deputy DA 

 

Focus groups 

Two groups 

 Seven team leaders 

 Five ADAs; various crime 

units 

Three groups 

 Five team leaders 

 Six ADAs; less than one year 

experience 

 Five ADAs; 1-10 years 

experience 

   

NOTE: Most of the participants in the Wave 2 focus group sessions had previously participated in the Wave 1 

sessions. In Northern County, two team leaders participated in Wave 2 who had not participated in Wave 1. 
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Analytic approach  
Most statistical analyses of the factors affecting case-processing decisions used multiple regression 
methods. Researchers used logistic regression methods for decisions with dichotomous outcomes: 
acceptance at screening, top charge retention, post-filing dismissal, and incarceration recommendation. 
For decisions with ordered or continuous outcomes—number of charges, charge seriousness, months 
of potential incarceration, and amount of change in these measures from initial filing to formal plea 
offer—researchers used linear regression methods. In addition, they applied multi-level logistic and 
linear regression methods where prosecutor-level variables were available: for all of the factorial 
survey analyses, and for the screening and dismissal analyses in Northern County.  

Researchers conducted principal components analyses of the general survey responses to determine 
the number of underlying dimensions of response for each category of items, then identified the one to 
three specific items that most strongly represented the underlying dimensions within each category. 
Interpretations of the survey results were based principally on responses to the items found to be most 
representative of a relevant underlying dimension. 

Researchers recorded the feedback received from prosecutors in focus groups and individual 
interviews as field notes. They classified field notes by type of respondent, topic, and site and analyzed 
the information across topics and sites, noting the clustering of responses around specific issues or 
actors, as well as outliers and other unique data. Through iteration, they developed a number of 
substantive themes, some of which coincided with patterns observed in the survey results and others 
that reflected additional insights unique to the interviews and focus group discussions.  Unless 
otherwise noted, opinions and explanations attributed to prosecutors in this report reflect a significant 
majority of survey responses, consensus among participants in the interviews and focus groups, or 
both.25  
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